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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Cedric Saulsberry, g No. CIV 98 - 2035 PHX LOA
Paintiff, ORDER

VS.

Maricopa County, Jason S. Lether, as deputy
sheriff and asan individua; Dr. Mishra; B.
Moyer, as deputy sheriff and asan individud;
Mitch D. Field, as deputy sheriff and as an
individud ; Lieutenant Rankin, asdeputy sheriff
and as an individual,

Defendants.

)

Commencing March 5, 2001, a three-day bench trial was held in the captioned
ca= Hantiff expresdy limited his 81983 dam to the Fourth Amendment only. Theissue presented herein
isoneof first impressonin the Ninth Circuit. Pursuant to Court order, the parties submitted proposed

findings of fact and conclusions of law.

After review and condderation of al the evidence, the entire record and the arguments of
counsd, judgmentisentered for Defendantson Plaintiff’ s42 U.S.C. 81983 daimthat Defendantsviolated
hiscaivil rightsunder the Fourth Amendment of theU.S. Condtitution by conducting an unlawful search by
insarting acatheter into Flantiff’ spenisto obtain urinefor medica purposesonly without Plantiff’ sconsent.

FINDINGS OF FACT
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1. The partieshaving stipulated to Facts (1) - (7) inthe Joint Pretrid Order, thosefactsare
incorporated hereinby reference. Littleweight, however, wasgivento stipulated fact no. 7 asitiscontrary
to the credible evidence presented at trial.

2. On December 11, 1997 Plaintiff was sentenced for the crime of Attempted Aggravated
Assault, aClass4 felony, by aSuperior Court judge, State of Arizona, to aterm of 3 years of intensve
probation with termsthat, among others, Flaintiff beincarcerated inthe Maricopa County Jall for aperiod
of 12 months beginning on December 11, 1997 and not be released until November 22, 1998, and that
the Plaintiff be placed in the work release program.

3. OnJanuary 9, 1998, Faintiff wasaconvicted prisoner held a the Maricopa County jall
fadility, commonly referredtoas”tent city” or “contents’ in Phoenix, Arizona, wherehewasparticipating
in the work release program.

4. Thework releaseprogramisaprivileged gatuswithinthe MaricopaCounty jail system
that dlowsinmatesto leavethejal fadility during the day for employment and other lawful purposesand
toreturntothejall facility in theevening to spend the night in custody. Plaintiff wasordered released at
4:30 am. to return at 6:00 p.m., Monday through Friday.

5. Pursuant to Rules and Regulations For Inmates, aninmate on work release gatusisnot
alowed to bring extraclothing back into the tentsfacility. The Rulesspecificaly provide: “No extra
clothing, only the clothes you wear in.”

6. Plantiff agreedinwriting to the Rules and RegulationsFor Inmates and acknowledged
receipt of the Maricopa County Sheriff’ s Office In-Tents Rules and Regulations on December 17, 1997.

7. OnJanuary 9, 1998, at gpproximatdy 6:00 p.m. Flantiff returned to con tentsafter being
released erlier intheday for work. AsPantiff wasbeng checked back intothejal facility, inan area
cdledthe“dog run,” Detention Officer Mitch Fidd discovered thet Flaintiff wastrying to bring into thejall
extradothing (small bag of socks), inviolation of thework rdease Rulesand Regulations. Therewereonly
two officers, Detention Officers Field and L e her, engaged in the process of supervising, searching and

checking in approximately 60 work release and work furlough inmates on this date and time.
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8. When Officer Held advisad Plantiff that work rdeaseinmates were not permitted to bring
in extraclothing, Plaintiff started arguing with Officer Fied, claiming hehad permissionto bringinthe
dothing from hisprobation officer. Contrary to Officer Hdds verbd directiveto maintan Plaintiff’ shands
onthefencewith hisback toward the officer, Plantiff became combeative and spunin an aggressve, dlbow-
swinging mation with adenched fist toward Officer Feld which led Officer Fidd to bdievethat Plaintiff
wastryingto strike Officer Fddintheface. Officer Field, alargemanweighing 260 1bs., then grabbed
Faintiff, ashort but powerfully built man, ina“bear hug” and took Flantiff, sruggling al thewhile, face
downtotheground. Despiteres sting Officer Fidd' seffortsto do so and exhibiting unusual strength,
RAantiff waseventualy hand-cuffed as Officer Fidd pinned Plaintiff’ sbody to the ground with Officer
Feld'skneeor body. Otherjal officersarrived in the areaand asssted Officer Feld subduethe Plaintiff.

9. Onthedateand eveningin question, Plantiff’ satitude and demeanor were conggent with
someonewho had recently usadillegdl drugs Plantiff wasextremely agitated, irrationd, hogtileusng vulgar
and profanelanguage. Hethen became calm, apol ogetic, and cooperative only to revert back to hisformer
irrational and uncooperative behavior afew moments | ater.

10. Former Detention Officer Moyer, nolonger an employee of MaricopaCounty, opined
that Plaintiff was under theinfluence of narcotic drugsasareault of Flantiff’ ssymptomsof being “onthe
nod” (deepy) oneminute and likeajack rabbit the next, with the presence of whitefoam on hismouth.
Other jail employees expressed opinions that Plaintiff was under the influence of illicit drugs,

11. During theincident inthedog run, Plantiff susained asmdl (lessthan one centimeter)
abrasonover hisright eyebrow withlittle, if any, bleeding and avery minor scrapeon one of hisknees.
Neither injuries required medical care or treatment.

12. After theindident in thedog run, Flaintiff complained of injuriesinduding thet the detention
officers “broke” hisback and requested a medical evaluation.

13. Lt. Rankin, the highest ranking officer onthejail premisesat the time of the subject
incidentinthedog run, directed jall s&ff to take plaintiff to the correctiond hedlth carefacility, whichison

the grounds of the jail itself, for a medical assessment and treatment, if appropriate.




© 00 N oo o b~ w N PP

N NN NN NN NDNDR R R B B B B R R
® N o a4 W N P O © 0 N o o b~ w NP O

14. Dr. ChandanaMidhraisalicensed physician by the State of Arizona, trained ininterna
medicine and endocrinology, and, per theparties’ sipulaionintheJoint Pretrid Order, wasemployed by
the Maricopa County Sheriff’s Office in its correctional health care facility on January 9,
1998.

15. Ontheday of the dog run incident, Dr. Mishratook aclinica history, conducted a
medical assessment and physical examination of the Plaintiff who complained to her that hewas
experiencing back and neck pain asaresult of injuries sustained in an altercation that day. He aso
complained of aninability tourinate. After parforming afull physicd examinationof Flantiff, Dr. Mishra
recommended arectd examination and acatherization which areroutine partsof her medical investigetion.
She also ordered adrug screen because she believed he was under the influence of sometype of
medication or drug. It wasimportant to Dr. Mishrato know what drug hehad used in order totreat him
properly.

16. A draight catheterizationisasmplemedical procedurethat involvestheinsation of a
lubricated (usudly K jdly or other lubricant), straw-like slicon tube, goproximatdy 14 inchesinlength
with holes at each end, into the urethra of the penis up past the prostate gland and sphincter into the
bladder. The end of the catheter must travel approximately 5 to 8 inches before entering the bladder
depending upontheindividud’ sanaiomy. Urine, if any inthebladder at thetime, will not exit theexternd
end of the catheter until the catheter penetrates past the sphincter and into the bladder.

16. Dr. Mishrawas concerned that if Plaintiff was unableto urinate voluntarily even though
hisbladder may have been full, coupled with hisdam of beck pain, Plaintiff might have sustained aserious
neurologicd injury likeaninjury to the spina cord or anerveinjury to the sphincter that controlled the
bladder. Anavailable clinical meansfor Dr. Mishrato rule out a serious neurological injury wasto
catheterize the Plantiff to determine how much urine, if any, wasin hisbladder. If hisbladder wasfull or
patidly full and hewas unableto urinate voluntarily, thisdrcumstance would likdly suggest aneurologica
imparment thet would requireanimmediate off-gtereferra to an acutecare(emergency room) fadility for
thekind of mediicdl careand testing thet isnot available a thejal’ shedth carefadlity. If Plaintiff’sbladder
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wereempty of urine as confirmed by the catheterization, therewould be no medicd reasonto beievethat
Plaintiff had sustained a neurological injury.

17. Dr. Mishradiscussed with Plaintiff that she was going to order arecta examand a
catherterization which are both routine tests to rule out neurological involvement.

18. Pantiff refused therectd exam. It wasnot performed solely because Plaintiff refused
to give his consent to the rectal exam.

19. Dr. Mishra spracticeisthat if apatient is competent and refusesamedical test or
trestment, sherequeststhat the patient 9gn aform acknowledging therefusd. Thetest or trestmentisthen
not givento or performed upon the patient. No refusal formswere sgned for either therectd examor the
catheterization because they are such routine tests.

20. After explaning the catheterization procedureand why it wasmedicaly indicated to meke
anaccuratediagnogs, Dr. Mishraunderstood that Plaintiff consented and agreed toiit. Hedid not say “no”
which meant a“yes’ to proceed with the catheterization.

21. Plaintiff has admitted prior to trial that he initially consented to the
catheterization.

22. Dr. Midhraordered adraight catherization and drug screen soldy for medicd purposes,
not for useby, or at thedirection of, detention staff to incriminate Plaintiff or for adminidirative purposes
agang theinterestsof Plantiff. Theresultsof thesemedicd testsareprivileged and confidentia unlessthe
patient consents to disclosure in writing.

23. Duringthemedica examand assessment, Plaintiff wasextremdy verbaly abusveusng
vulgar and profane language, insulting and disrespectful to her as a physician and as a person

24. Dr. Midhraingructed Nurse Kathleen Mannion, R.N. on the catheterization plan which
wasif Flantiff could not void, the nursewasto catheterize the patient. Dr. Mishrathen | eft the examingtion
room while the catheterization was performed to collect the urine sample for urinalysis and
drug screen.

25. If amde patientisrelaxed and cooperative, there may be someminor discomfort with

a catheterization but neither pain nor blood is usually present.
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25. Sometime shortly before or at the onset of the catherization procedure, which was
conducted firgt by an unidentified male nurse and then by Nurse Mannion, Plaintiff withdrew his consent
and strenuously objected thereafter to the continuation of the procedure.

26. Notwithstanding thewithdrawal of Plaintiff’ s consent, the catheterization procedure
continued while Plantiff wasforably hed down on theexamination tablein the prone pogtion by threejall
employees(Detention OfficersLeiher, Scott Pebler and Mike Daugherty) and themaenurse. During this
time Plaintiff was screaming and violently twisting his hips back and forth, scooting around on the
examination table and was kicking and raising hislegs, al in an effort to frustrate the success of the
catherization procedure.

26. Itisunclear exactly how much timetranspired between Plaintiff’ swithdrawd of his
consent and thetermination of the procedure. After gpproximately 6 to 10 minutesfrom the beginning of
the procedure, Nurse Mannion withdrew the catheter from Plaintiff’ spenis. No urinewasextracted from
Plaintiff’ s bladder asthe catheter did not likely pass through Plaintiff’ s sphincter into the bladder.
Consequently, no urinalysis or drug screen was performed.

27. A smdl amount of blood was evident on thetip of the catheter upon itsremova from
Haintiff’ speniscaused by the combination of force used by Nurse Mannion to comply with Dr. Mighral's
order and Plaintiff’ s twisting and other motions to prevent the success of the catheterization.

28. Officer Leiher advised the Maricopa County Internd Affairsinvestigatorsthet Lt. Rankin
was cdled by Officer Lether to cometo the medica examination room where Lt. Rankin informed the
officerspresent thet it wasdright for the officersto assst themedica personnd in holding down the Plantiff
during the forced catheterization.

29. Thesubject catheterization wasnot maicioudy and sadidtically conducted by any of the

Defendants for the purpose of causing harm to the Plaintiff.
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30. Paintiff’ spenisinjury, if any, wasvery minor and heded onitsown without further
medical complications or treatment.*

31. Paintiff isnot acredible witness.

32. Dr. Misnhrais a credible witness.

33. Rantiff’ swork rdeasestatusand probation wererevoked because of hisdtercationwith
Officer Hddinthedog run. Pantiff was sentenced to the Arizona Department of Correctionsfor violation
of the terms and conditions of his probation.

34. Hantiff experienced no crimind or adminigtrative consaquences because of hisrefusAl
to proceed with the catherization.

35. During final argument Plaintiff’ s counsal abandoned any claim of aleged Fourth
Amendment violation for excessve use of forcethat may have occurredinthedog run. Theonly clam
Haintiff’ scounsd asserted a theclose of dl the evidenceisthe onerelated to theforced catheterization.

CONCLUSIONS OF LAW

1. Plantiff assartsthat Defendants violated his Fourth Amendment right to befreefrom an
unreasonable search and seizure by catheterizing him and continuing the procedure after he physcaly
withdrew his consent.

2. Torecover under 42 U.S.C. § 1983, Plaintiff must establish: (1) the deprivation of aright
secured by the Condtitution or laws of the United States; and (2) the deprivation was caused by aperson
acting under color of statelaw. Briley v. Cdlifornia, 564 F.2d 849, 853 (9th Cir. 1977); Williamsyv.
Gorton, 529 F.2d 668, 670 (9th Cir. 1976).

! IntheNinth Circuit, nomind damages must be awarded if aplaintiff provesaviolation of his
conditutiond rightswhether or not the congtitutiond violaion causesany actud damages Hoydv. Laws,
929 F.2d 1390, 1401 (9th Cir.1991); Romberg v. Nichals, 970 F.2d 512, 521 (9th Cir.1992) (per
curiam).
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3. TheSupreme Court has not determined whether prisoninmatesretain rightscognizable
under the Fourth Amendment. Hudson v. Palmer, 468 U.S. 517, 527 (1984).
4. TheNinth Circuit, however, recognizesthat the Fourth Amendment right to befreefrom

unreasonable searches and saizures“ extends to incarcerated prisoners;, however, the reasonabl eness of
apaticular searchisdeterminedin referenceto the prison context.” Michenfelder v. Sumner, 860 F.2d
328, 332 (9" Cir. 1988).

5. “The phrase‘searchesand saizures connotesthat the type of conduct regulated by the

fourth amendment must be somehow designed to elicit a benefit for the government in an
investigative...or an administrative capacity.” United Statesv. Attson, 900 F.2d 1427, 1429 (9" Cir.
1990).

6. The Fourth Amendment isonly implicated by governmenta conduct that congtitutesa
search or seizure. 1d.

7. Therefore, to determinewhether the Fourth Amendment prohibits government attivity, the
court must firgt inquire whether the challenged conduct conditutesasearch or seizure. 1d. at 1429-30.
Thisinquiry isespecially appropriate where conduct falls outside of the areato which the Fourth
Amendment most commonly applies — law enforcement. 1d. at 1430.

8. Theapplication of the Fourth Amendment to governmenta conductin anoncrimina
context islimited. 1d.

9. “[F]or conduct of agovernmentd party to be subject to the fourth amendment, the
government party engaging in the conduct must have acted with the intent to asss the government in its
Investigation or adminigrative purposesand not for anindependent purpose” 900 F.2d a 1433. (holding
that where physcian who was agovernmental employee ordered blood acohol andys's performed on
defendant for medica ressons, thedoctor’ sconduct did not condtitute asearch or saizure under the Fourth
Amendment.)

10. Invasonsof the body for medica purposesare neither asearch nor asaizure. United
Statesv. Chukwubie, 956 F.2d 209, 212 (9" Cir. 1992)(holding that physicianswere not government

agents and did not conduct a* search” when they acted for medica reasonsto save plaintiff’ slife by

-8-
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removing balloons containing heroin from plaintiff’ ssomach and rectum and that thelack of plaintiff’'s
consent did not nullify physicians medicd judgment. Also noting that the doctor’ suse of government-
supplied fidd teststo test for drugs and thefact that the doctor’ sturned the baloons over to police did not
render the doctor’ s actions a search.

11. The"under color of atelaw” requirement isequivaent to the ate action dement of the
Fourteenth Amendment. Briley, 564 F.2d at 855. Thus, 81983 isnat invoked by "purdy private conduct.”
Id. Private action, no matter how wrongful, is not actionable. Id.

12. The partiesstipulated that Defendantswere employees of Maricopa County, and thus,
dateactorsduring therdevanttime. Although Defendants|atter attempted to arguethat DefendantsMidhra
and Mannion werenot date actors, the Court findsit unnecessary to reech thisissue and, ingteed, will abide
by the parties’ stipulation.

13. Dr. Mishraordered the catheterization for medica purposes only based on informeation
givento her by Plaintiff regarding hisinability to urinate and hisback pain. She did not possessthe
necessary intent to engage in a search or seizure under the Fourth Amendment.

14. Nurse Mannion performed the catheterization based soldy upon Dr. Mishra sordersto
do so for medica purposesand, therefore, did not possessthe necessary intent to engagein asearch or
seizure under the Fourth Amendment.

15. Rantiff hasfaled to establish that Defendant Maricopa County hasapoalicy or procedure
that caused or contributed to the dleged viodlation of Plaintiff’ scivil rights under the Fourth Amendment.
Therefore, the County is not liable. See, Monell v. Dept. of Social Services, 436 U.S. 658

(1978)(rejecting government liability based on respondeat superior.)

16."A supervisor may beligdleif thereexigsether (1) hisor her persond involvement inthe
conditutiond deprivation, or (2) asufficient causal connection between the supervisor'swrongful conduct
and the congtitutional violation." Redman v. County of San Diego, 942 F.2d 1435, 1446 (9th Cir. 1991)
(en banc), cert. denied, 112 S.Ct. 972 (1992).

17. Defendant Lt. Rankin, the acting commander during therelevant period, isnot liableas

asupervisor because the evidence shows that the catheterization was performed solely based on Dr.

-9-
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Mishra sorder that Plaintiff be catheterized for medica purposes. Theevidencefurther showsthat the
catheterization was performed by Nurse Mannion pursuant to Dr. Mighra smedicd order that Plaintiff be
catheterized inthe event he could not urinate voluntarily. Defendant Rankin in no way influenced Dr.
Mishra sdecisionto order the catheterization or Nurse Mannion’ sexecution of the catheterization.
Therefore, Plantiff’ sdam againg Defendant Rankinfails. See, Rudy v. Village of Sparta, 990 F.Supp.
924, 929 (W.D. Mich. 1996)(holding that where police officer waived ingpplicable search warrant,
atempted to restrain plaintiff, and ingtructed technician to “just do it” hewasnot liablefor search because
thedoctor ordered the catheterization and police officer told thetechnicianto“just doit” only after plaintiff
refused to comply with thedoctor’ sorders.); Lovett v. Boddy, 810 F.Supp. 944, 848-49 (W.D K.

1993)(holding that police officer cannot be held liablefor warrantless search where he did not causethe
catheterization to take place.)

18. Toedtablisha8 1983 vidlationagaing DefendantsLeiher, Moyer, and Fidd, Pantiff
mus establish an affirmativelink between hisdleged injury and the conduct of these Defendants. Rizzo
v. Goode, 423 U.S. 362, 371-72 (1976). Plantiff must establishindividud fault. Leer v. Murphy, 844
F.2d 628, 634 (9" Cir. 1988).

19. Becaus=Faintiff wascatheterized soldy for medicd reasons, it doesnot condiituteether
asearchor asazure. Chukwubie, 956 F.2d a 212. (citing United Statesv. Attson, 900 F.2d 1427, 1433
(9" Cir. 1990)). Therefore, Plaintiff’sFourth Amendment daims againgt Defendants L eiher, Moyer, and
Field fail.

20. Moreover, Plaintiff failsto establish acausd link between the actions of Defendants
Leiher, Moyer, Hddand hisdlegedinjury. Although the court conduded that Defendant Leiher and “ other
jal employees’ were present during the catheterization, none of these defendants causad the catheterization
tooccur. Rether, the catheterization occurred because of Dr. Mighra sorder. Nurse Mannion executed

Dr. Mishra sorder to catheterize Plaintiff for medical reasons and the presence and participation of
Defendant Le her and other jail employeesin restraining Plaintiff during the proceduredoesnot nullify the
medical judgment which caused thecatheterization. See, Rudy v. Villageof Sparta, 990 F.Supp. 924, 929
(W.D. Mich. 1996)(holding that where police officer waived ingpplicable seerch warrant, attempted to

-10-
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restrain plaintiff, and ingtructed technicianto *just do it” hewas not liablefor search becausethe doctor
ordered the catheteri zation and police officer told thetechnicianto® just doit” only after plaintiff refused
to comply with the doctor’ s orders.)

21. A competent person hasacongtitutiondly protected liberty interest to refuse unwanted
medical trestment. Cruzan v. Director, Misouri Dept. Of Hedlth, 497 U.S. 261, 278, 110 S. Ct. 2841,
2851, 111 L .Ed 2d 224 (1990). A person’sinterest in persona autonomy and salf-determinationisa
fundamentaly commanding one, with well-established legd and philosophica underpinnings. Seg, eg.,
Thor v. Superior Court, 5 Cd.4th 725, 21 Cdl. Rptr.2d 357, 362-365, 855 P.2d 375, 380-383 (1983).
Butthisright, likeother condtitutiondly protectedinterests, isnot absolute. AsCruzan, 497 U.S. at 279,

explains, whether aperson’s congtitutionally protected liberty interest in refusing unwanted medical
treatment hasbeen violated “* must be determined by baanding hisliberty interestsagaing therdevant date
interests’” Also see, Washingtonv. Harper, 494 U.S. 210, 222,110 S.Ct. 1028,1037, 108 L .Ed.2d 178

(1990)(“ The extent of a prisoner’ sright under the [Due Process| Clause to avoid the unwanted
administration of antipsychotic drugs must be defined in the context of the inmate's
confinement.”).

The Court findsthat it is unnecessary to ventureinto the complicated lega quagmire of
whether thisprisoner/Plantiff had theright to withhold hisconsent to thesubject medica procedure under
thefacts of thiscase. Assuming arguendo that he did have the right to have the catheterization stop
immediatdy upon hisdear withdrawa of consent and continuation of the catheterization violated the Fourth
Amendment, Defendants are entitled to judgment in their favor on the basis of qualified
Immunity.

22. “Whereanofficda could beexpected to know that certain conduct would violate Satutory
or condtitutiond rights, [the officid] should bemadeto hesitate. . . .” Harlow v. Fitzgerald, 457 U.S. 800,
819 (1982). However, where the officia actsin an areawhere “clearly established rights are not
implicated, the publicinterest may be better served by action taken * with independence and without fear
of consequences’” Id. (atation omitted.) Thus, quaified immunity isprovided to apublic officd to protect

the officid from acivil action for damages, aslong asthe officid’ s conduct does not violate clearly
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edtablished federa statutory or congtitutiond “ rights of which areasonabl e person would haveknown.”
Id. at 818.

23. Todeterminewhether individud defendantsareentitled to qudifiedimmunity, the Court
must first identify “the specific right [they] alegedly violated.” Kedley v. Borg, 60 F.3d 664, 666 (9" Cir.
1995)(citing Romero v. Kitsap County, 931 F.2d 624, 627 (9" Cir. 1991)). Then, the Court must
determine“whether that right was 0 * dearly established’ asto dert areasonable officer toits conditutiond
parameters” Id. If theright isnot clearly established, theindividud defendants are entitled to qudified
immunity. Thompsonv. Souza, 111 F.3d 694, 698 (9" Cir. 1997). If theright isnot clearly established,
the Court must consider whether areasonable official could have believed that hisor her conduct was
lawful. Mendozav. Block, 27 F.3d 1357, 1360 (9" Cir. 1994); Newd| v. Sauser, 79 F.3d 115, 117 (9"
Cir. 1996).

24. Assuming arguendo that physcaly holding aprisoner down and forably attempting to

performamedicd procedure (catheterization) onaprisoner for medica purposesonly pursuant todoctor’s
order after the prisoner dearly withdraws his consent to themedica procedureis an unreasonable search
withinthe meaning of the Fourth Amendment, the Court must determinewhether theright at issuewas
clearly established before January 9, 1998.

25. “Tobedearly established, thelaw must be* sufficiently clear that areasonable officid
would understand that whet heisdoing violatesthat right.”” Newell, 79 F.3d & 117 (quoting Anderson v.
Craghton, 483 U.S. 635, 640 (1987). “Thisisnot to say thet an officid’ saction is protected by qudified
immunity unlessthevery actionin question has previoudy beenhdd unlawful, but itisto say thet in light of
pre-exigting law the unlawvfulnessmust be gpparent.” Anderson, 483 U.S. at 640. However, “when‘the
defendants’ conduct isso patently violativeof thecongtitutiond right thet reesonableofficid swould know
without guidancefromthecourts thet theactionwasuncondtitutiona, dosaly analogouspre-exidting case
law isnot required to show thet thelaw isdearly established.” Mendoza, 27 F.3d a 1361 (quoting Casted
v. Pieschek, 3 F.3d 1050, 1053 (7" Cir. 1993)); Backlund v. Barnhart, 778 F.2d 1386, 1390 (9" Cir.

1985)(recognizing that “[t]here may be cases of conduct so egregious’ thet a.congtitutiond violation would
be gpparent to any reasonableperson). Thus, aconditutiond right may be dearly established by common
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senseaswdl asdosdy andogous pre-exiding caselaw. Newdl, 79 F.3d at 117, DeBoer v. Pennington,
206 F.3d 857 (9" Cir. 2000).

26. Qudified immunity may shidd officaswho conduct an unreasoneble search or saizure
whichvidlaesanindividud’ srightsif areasonable personinthe pogtion of theoffica could have bdieved
that her conduct waslawful. DeBoer a 866; Mendoza at 1362 (“qudified immunity isavailableif a
reesonebleofficia could have bdieved theconduct at issuewaslawful”); Osolinski v. Kane, 92 F.3d 934,
936 (9" Cir. 1996)(qualifiedimmunity isavailablewhere, “inlight of dearly established principlesgoverning
the conduct in question, the officid objectively could have bdlieved that hisconduct waslawful”). The

inquiry iswhether inlight of thetotdity of the circumstancesthe defendants actionswere“objectively
reasonable.” DeBoer 206 F.3d at 866; Mendoza 27 F.3d at 1362.

27. Pantiff hasfaled to provide, nor hasthe Court’ sindependent legd research discovered,
any caseauthority that holdsan officid liable under the Fourth Amendment for forcibly catheterizinga
prisoner against his will when the sole purpose of the procedure was medicinal only.

28. Itwould not have been ether gpparent or sufficiently clear to areasonable officid on
January 9, 1998, thet forcibly catheterizing aprisoner or holding down a prisoner So he could beforcibly
catheterized, for medica purposesonly, would congtitute an unreasonabl e search under the Fourth
Amendment.

29. Faintiff hasfailed to meet hisburden of proof that Defendants, or any of them, have
violated clearly established law under the Fourth Amendment.

Accordingly,

IT ISORDERED that JUDGMENT isentered for Defendants, and each of them, on
Paintiff’s 81983 claim under the Fourth Amendment.

/
/
DATED this 29" day of March, 2001.

Lawrence O. Anderson
United States Magistrate Judge
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